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judicial review of administrative action across
the common law world

Research on comparative administrative law, in contrast to comparative constitutional law,
remains largely underdeveloped. This book plugs that gap. It considers how a wide range of
common law systems have received and adapted English common law to the needs of their own
socio-political context. Readers will be given complex insights into a wide range of common law
systems of administrative law, which they may not otherwise have access to given how difficult it
would be to research all of the systems covered in the volume single-handedly. The book covers
Scotland, Ireland, the USA, Canada, Israel, South Africa, Kenya,Malaysia, Singapore, Hong Kong
SAR, India, Bangladesh, Australia and New Zealand. Comparative public lawyers will have a
much greater range of common law models of administrative law – either to pursue conversations
about their own common law system or to sophisticate their comparison of their system (civil law
or otherwise) with common law systems.
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Chancellor’s Exemplary Teaching Award. She was also awarded a competitive research grant
from the General Research Fund of the Research Grants Council of Hong Kong to investigate the
post-1997 impact of judicial review on legislative process and content. At NUS, she has been
awarded the Faculty and University’s Annual Teaching Excellence Awards for three consecutive
years and was placed on the University Honour Roll for Sustained Excellence in Teaching in 2018.
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pursuing a Doctorate in Law at the University of Oxford on the role of the Executive branch of the
government in advancing constitutionalism.
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Foreword

Comparative law is an exercise in finding similarity in difference and difference in similarity.
This volume is an excellent example of both. Focusing on judicial review of administrative
action, the book illustrates the complex legacy of the English common law as it spread and
metastasized across the British colonies and their independent successor states. With the
exception of Ireland, Israel, and the United States, the countries covered are all currently part
of the Commonwealth. In all cases, the connection to the UK has both historical and present-
day roots. Yet, in each country the heritage of the English common law, as filtered through
history and current political and social conditions, is complex. A great merit of this volume is
that it does not try to squeeze that diversity into a single narrative about legal influence. Such
a reductive effort would have been particularly troublesome given the open-ended and shape-
shifting nature of the common law itself even in England, its point of origin.
The volume’s focus on judicial review of administrative action required the authors to look

beyond the resolution of private disputes in common-law courts. For public law disputes, the
judiciary cannot rely only on principles derived from the common law. It must apply and
interpret statutes, constitutional texts, and treaties. Even though the UK continues to operate
without a written constitution, most of the other countries discussed here have written
constitutions or, at least, founding documents. Even the UK has moved toward the use of
legal texts for foundational matters, most importantly the Human Rights Act. Furthermore, in
some countries indigenous legal traditions remain important, sometimes reflected in a
parallel system of dispute resolution.
These essays both recognize the continuing vitality of the common law and acknowledge

the way that local traditions interact with each country’s legal system as interpreted by its
courts. Of course, cross-country differences lead one to ask if common threads remain on
which to draw. The authors point to some such threads, but the question cannot be answered
without the addition of countries whose colonial history differs from those studied. In
particular, the nations of Latin America and Francophone Africa draw on the public law
traditions of France, sometimes by way of Spain. Public law in other countries, such as Japan,
embodies a strong German influence. Others, again mostly in Latin America, operate under
constitutions derived from the US model. Today, the public law of most former parts of the
British Empire diverges from the UK’s Westminster model in fundamental ways. A central
claim of this volume is the diverse experience and present day situation of these former parts
of the Empire and others under British influence. This volume’s fascinating overview will, I
hope, inspire comparative law scholars to extend these comparisons to countries with diverse
legal traditions that go cannot simply be characterized as “common” law or “civil” law, full
stop. The contributions decisively refute overly simple claims for the countries in the
common law family. I assume that similar patterns of diversity and overlap are also charac-
teristic of the public law of nations influenced by continental European models.

xiii
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The value of remaining within the common law framework allows the authors to focus on
how legal borrowing from one source has produced different results. In the colonial context, a
key tension is between British efforts both to control and to shape colonial governments as
well as exporting the common law. The result, as outlined in several chapters, was to use
English law in the service of an executive-led government dominated by the British Governor
General. These authorities controlled the British colonies, with the franchise limited to white
settlers, often a small minority of the population. As the chapter on Kenya makes especially
clear, the legacy of strong executive dominance of the legislature and the judiciary then
carried over into a strong presidential government after independence. Another aspect of the
colonial legacy is the co-existence in some countries of dual systems of law, one based on
indigenous practices and the other derived from British law. Conflicts between traditional
law and English common law have been an ongoing feature of these jurisdictions, both as
colonies and as independent states trying to balance competing traditions.

The development of judicial review in the settler colonies that gained independence from
Britain in the eighteenth and nineteenth centuries does not present a uniform pattern. Some
adopted constitutional structures close to the UK’s parliamentary model, that is, Canada,
Australia, and New Zealand. However, the legal systems in all three have had to accommo-
date the interests of indigenous populations that have had a history of exclusion dating to the
colonial period, and in some, a history of slavery. Furthermore, the case of Canada is more
complex because of French-influenced law in Quebec. The United States, in contrast,
adopted a separation-of-powers presidential system, as outlined in the chapters by Paul
Craig and Peter Cane. The US history of slavery and discrimination against minorities
continue to influence state-society relations and the role of the courts. Under its presidential,
separation-of-powers system, US administrative law relies heavily on statutes, especially the
1946 Administrative Procedure Act with its provisions for notice-and-comment rulemaking.
Other countries with a common-law heritage have not copied its provisions for judicial review
of rulemaking processes, but everywhere there is pressure for more public consultation on
secondary norms and greater access to the courts for public-interest claims. In the US, the
common law’s reliance on case law has carried over to judicial opinions that interpret
statutes. Judicial review of administrative action has led to common-law-like evolution over
time. It is this developmental feature of common law adjudication, rather than its established
doctrines, that have survived the shift to a quite different form of government.

Taken as a whole this volume is a valuable addition to comparative public law. It follows
the thread of influence of the English common law across a wide range of disparate political,
economic, and social situations and into geographical locations with widely varying histories.
The result is a fine addition to comparative public law. It will enlighten readers about the
fascinating ways in which legal borrowing occurs, about resistance from local inhabitants,
both indigenous people and settlers, and it shows how similar legal doctrines can have
dramatically different effects depending upon the soil in which they are planted.

Professor Susan Rose-Ackerman, Yale Law School
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Kivlehan v. Éireann [2016] IEHC 88

Laurentiu v. Minister for Justice [1999] 4 IR 26

Leen v. President of the Executive Council [1925] IR 456

Lett & Co v. Wexford Borough Council [2014] 2 IR 198

M v. Medical Council [1984] IR 485

Macauley v. Minister for Posts and Telegraphs [1966] IR 345

Mallak v. Minister for Justice, Equality and Law Reform [2012] 3 IR 297

McDonald v. Bord na gCon [1965] IR 217

McGee v. Attorney General [1974] IR 284

McGowan v. Labour Court [2013] 3 IR 718

McKernan v. Employment Appeals Tribunal [2008] IEHC 40

Meadows v. Minister for Justice, Equality and Law Reform [2010] 2 IR 201

Table of Cases xxiii

www.cambridge.org/9781108481571
www.cambridge.org


Cambridge University Press
978-1-108-48157-1 — Judicial Review of Administrative Action Across the Common Law World
Edited by Swati Jhaveri , Michael Ramsden 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Mone v. An Bord Pleanála [2010] IEHC 395
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Art 5

Art 24

Art 30

Art 35

Art 39

Art 54–56

Art 54

Art 60

Art 66–79

Art 81–82

Art 84

Art 158

Art 160

Annex I Art 2

Bill of Rights Ordinance (BORO)

s 11

Court of Final Appeal Ordinance

s 3

Interpretation and General Clauses Ordinance

s 3

Letters Patent and Royal Instructions to the Governor 1843

Marriage Ordinance

s 40

INDIA

Constitution 1949

Art 14

Art 19

Art 19(1)(g)

Art 21

Art 73

Art 51(c)

Government of India Act 1935

Pension Rules 1972

Right to Information Act 2005

INTERNATIONAL CONVENTIONS

American Convention on Human Rights

Art 4(2) and 4(4)

Convention against Torture andOtherCruel, Inhuman orDegrading Treatment or Punishment

1975 (CAT)

Art 3

Art 3(1)

European Convention on Human Rights (ECHR)

Art 6
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Art 8(2)

Convention on Biological Diversity

Convention on the Organisation for Economic Co-operation and Development (OECD

Convention)

Convention on the Law of the Sea

Art 92

Convention on the Rights of the Child (CRC)

Art 3

International Covenant on Civil and Political Rights 1966 (ICCPR)

Art 8

Art 12(4)

Art 17

Art 23(1)

Art 25

International Covenant on Economic, Social and Cultural Rights (ICESCR)

Refugee Convention 1951

Art 31(2)

United Nations Charter 1945

United Nations Economic Commission for Europe Convention on Access to Information,

Public Participation in Decision-Making and Access to Justice in Environmental

Matters (UNECE Aarhus Convention)

Universal Declaration of Human Rights 1948 (UDHR)

Vienna Convention on the Law of Treaties

Art 31(1)

IRELAND

Acts of Union 1800

Broadcasting Authority Act 1960

Broadcasting Authority (Amendment) Act 1976

Courts of Justice Act 1924

1922 Constitution of the Irish Free State

Art 2

1937 Constitution of Ireland

Art 6.1

Art 15

Art 15.2.1

Art 15.4.1

Art 29.6

Art 34–37

Art 34

Art 34.3.1

Art 34.3.2

Art 34.3.4

Art 37

Art 40–44
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Art 40

Art 40.3

Art 40.3.1

Art 40.3.2

Art 40.4

Art 50

Art 50.1

Judicature (Ireland) Act 1877

ISRAEL

Administrative Procedure (Agency Procedure and Rights of Citizens Addressing

Administrative Agencies) Bill 2014

Courts Ordinance

s 6

Defense Regulations 1939

Defense (Emergency) Regulations 1945

Regulation 111

Regulation 119

High Court of Justice Procedure Regulations 1984

High Court Rules 1937

Law and Administration Ordinance 1948

s 11

Palestine Order in Council 1922

Art 43

Art 46

KENYA

Civil Procedure Act, Chapter 21, Laws of Kenya

Constitution 1982

Constitution 2010

Art 10

Art 22(1) and (2)

Art 22(3)

Art 23

Art 23(1)

Art 23(3)(f)

Art 47

Art 47(1)

Art 47(2)

Art 47(3)

Art 159

Art 159(2)

Art 168(1)(d)

Art 258

Sixth Schedule, Clause 7(1)
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Sixth Schedule, Clause 23(1)

Sixth Schedule, Clause 23(2)

Constitution of Kenya (Protection of Rights and Fundamental Freedoms) Practice and

Procedure Rules 2013

Rule 4

Rule 10

Rule 14

Rule 23

Rule 24

East Africa Order in Council 1897

East African Order in Council 1902

Fair Administrative Action Act 2015 (FAAA)

s 2

s 3

s 7(2)

s 7(2)(a)(iv)

s 7(2)(a)(v)

s 7(2)(c)

s 7(2)(f)

s 7(2)(h)

s 7(2)(k)

s 8

s 9(1)

s 10(1)

s 10(2)

s 12

Independence Constitution 1963

s 61(5)

s 62

s 184

s 172

Judges and Magistrates Vetting Act, No 2 of 2011

s 6

Judicature Act, Chapter 8, Laws of Kenya

s 3(1)

Law Reform Act, Chapter 26, Laws of Kenya

s 8

s 8(2)

s 9

Law Reform (Miscellaneous Provisions Amendment) Ordinance No 16 of 1960

Law Reform Ordinance 1956

Order 53 of Civil Procedure Rules

Rule 4(1)
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MALAWI

Constitution 1994

s 43

s 43(1)

s 43(2)

MALAYSIA

Administration of Islamic Family Law Enactments

Administration of Islamic Law (Federal Territories) Act 1993

Administration of the Religion of Islam (Selangor) Enactment 2003

s 66A

Birth and Deaths Registration Act (BDRA)

s 13A(2)

Civil Law Enactment 1937

s 2(1)

Civil Law (Extension) Ordinance 49 of 1951

Civil Law Ordinance 1938

Evidence Act 1950

Federal Constitution of Malaysia

Art 3

Art 3(1)

Art 3(4)

Art 8

Art 8(1)

Art 11

Art 11(1)

Art 12(3)

Art 12(4)

Art 74 and 75

Art 121

Art 121(1A)

Ninth Schedule, List II

Ninth Schedule, List II, paragraph I

Federated Malay States Enactment No 15 of 1905

Federated Malay States Enactment No 14 of 1918

s 65

Internal Security Act

s 8

Law Reform (Marriage and Divorce) Act 1976

Laws of Sarawak Ordinance 1928

National Registration Regulations 1990

Regulation 4(c)(iva)

Regulation 4(c)(x)

Regulation 14(2)

Perak Administration of the Religion of Islam Enactment 2004 (Perak Enactment)
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Printing Presses and Publications Act 1984

s 7(1)

Second Charter of Justice 1826

Syariah Courts (Criminal Jurisdiction) Act 1965

Syariah Criminal Offences (Federal Territories) Act 1997

s 9

s 13

NAMIBIA

Constitution of Namibia

Art 18

NEW ZEALAND

Conservation Act 1987

s 4

Constitution Act 1852

s 32

s 53

s 71

Crown Proceedings Act 1950

Crown Redress Act 1877

Electoral Act 1993

High Court Rules 2006

Rule 30(4)

Immigration Act 2009

s 247

Judicature Amendment Act 1972

Part 1

s 5

Judicial Review Procedure Act 2016

s 3

s 5

s 15

s 18

s 18(1)

s 19

Legislative Council Abolition Act 1950

New Zealand Bill of Rights Act 1990 (NZBORA)

s 6

Ngāi Tahu Claims Settlement Act 1998

Ngāti Pūkenga Claims Settlement Act 2017

Public Finance Act 1989

Part 5A

s 45Q

Public Finance (Mixed Ownership) Amendment Act 2012
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Resource Management Act 1991

s 6(e)

s 7(a)

s 8

Supreme Court Act 2003

s 3(l)(a)(ii)

State-Owned Enterprises Act 1986 (SOE Act)

s 9

Statute of Westminster Adoption Act 1947

Treaty of Waitangi Act 1975

s 5

PAKISTAN

Constitution 1956 (Pakistan)

Art 5

Art 170

Constitution 1962 (Pakistan)

Art 49

Art 50

Art 52–55

Art 92

Art 94–96

Art 98

Art 99

Art 124

Constitution (First Amendment) Act 1963

Federal Court of Pakistan Order 1948, PLD 1949 (Central Acts and Notifications 398)

Government of India Act 1935

Jurisdiction of Courts (Removal of Doubts) Order 1969

Pakistan (Provisional Constitution) Order 1948

Provisional Constitution (Pakistan)

SCOTLAND

College of Justice Act 1532

Courts Reform (Scotland) Act 2014

s 89

Court of Session Act 1830

Court of Session Act 1988

s 27A(1)

s 27B

Court of Session Rules (ROC)

Rule 58.1

Rule 58.13

Rule 58.13(3)

Scotland Act 1998

s 28

s 29
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Scotland Act 2016

s 2

SINGAPORE

Constitution of the Republic of Singapore

Art 9

Art 9(3)

Art 12

Art 35(8)

Art 93

Criminal Law (Temporary Provisions) Act (CLTPA)

s 30

Internal Security Act (ISA)

s 8

Misuse of Drugs Act (MDA)

s 33B(1)(a)

s 33B(2)(b)

s 33B(4)

SOUTH AFRICA

Advocate-General Act 118 of 1979

s 4(2)

Articles of Capitulation of 1806

Republic of South Africa Constitution Act 32 of 1961

Republic of South Africa Constitution Act 110 of 1983

Constitution of the Republic of South Africa, Act 200 of 1993 (Interim Constitution)

s 24

s 24(a), (b) and (d)

Constitution of the Republic of South Africa, 1996

s 1(c)

s 33

s 33(1) and (2)

s 33(3)

s 34

s 36

s 38

s 39(1)

s 59(1)

s 72(1)

s 118(1)

s 172

s 160(4)(b) and (7)

First Charter of Justice 1827

Group Areas Act 41 of 1950

National States Citizenship Act 26 of 1970
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Population Registration Act 30 of 1950

Privy Council Appeals Act 16 of 1950

Promotion of Administrative Justice Act 3 of 2000 (PAJA)

s 6

s 6(2)(e)(iii)

s 6(2)(i)

s 6(2)(g)

s 6(2)(h)

s 6(3)

s 7

Reservation of Separate Amenities Act 49 of 1953

Separate Representation of Natives Act 12 of 1936

UGANDA

Constitution 1995

Art 42

UNITED KINGDOM

Act of Sederunt (Rules of the Court of Session Amendment No 4) (Prevention of Terrorism

Act 2005) 2005

Administration of Justice (Miscellaneous Provisions) Act 1938

s 7

Administration of Justice (Miscellaneous Provisions) Act 1993

s 5

Bankruptcy (England) Act 1824

Bankrupts Act 1603

Civil Procedure Rules (CPR)

Rule 54.1(2)(a)

Rule 54.2

Rule 54.4

Rule 54.5

Colonial Laws Validity Act 1865

Commissioners of Sewers Act 1708

Commissioners of Sewers (City of London) Act 1708

Criminal Justice and Courts Act 2015

s 84

ss 85–90

95–99, 639–675 of the Explanatory Notes

Crown Proceedings Act 1947

Excise Management Act 1827

s 13

Foreign Jurisdiction Act

Freedom of Information Act 2000 (FOIA)

s 1(1)(b)

s 2(2)(b)
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s 53(1)(b)

s 53(2)

Human Rights Act 1998 (HRA)

Art 8 of Schedule 1

Art 10 of Schedule 1

s 2

s 3

Immigration Act 1971

London Watercourses (Commissioners of Sewers) Act 1605

Matrimonial Causes Act 1973

Practice Direction to Civil Procedure Rules Part 54

Paragraph 5.3

Prevention of Terrorism Act 2005

Promissory Oaths Act 1868

s 4

Public Safety Act 1953

s 3

s 5B

Race Relations Act 1976

s 1(1)

Regulating Act 1773 of British India

Regulation of Investigatory Powers Act 2000

s 67(8)

Rules of the Supreme Court of England

Order 53

Senior Courts Act 1981

ss 29–31

s 30

s 31

Sewers Act 1833

s 7

South Africa Act of 1909

Statute of Bankrupts Act 1542

Statute of Bankrupts Act 1571

Statute of Sewers Act 1531

s 3

Supreme Court Act 1981

s 31(3)

Tribunals, Courts and Enforcement Act 2007

s 3(1)

s 11(4)(b)

s 13(1)

s 13(8)

ss 15–21

Tribunal and Inquiries Act 1958
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UNITED STATES

Administrative Procedure Act 1946 (APA)

Bill of Rights 1791

Constitution 1787

Art I, § 9.2

Art II, §2.2

Art III

Amendment V

Sedition Act 1798

ZIMBABWE

Constitution 2013

s 68

s 68(1)
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Abbreviations

AAT Administrative Appeals Tribunal (Australia)

AD Appellate Division (Bangladesh)

ADJR Act Administrative Decisions (Judicial Review) Act (Australia)

AG attorney-general

AJ administrative judge (US)

AL Awami League (Bangladesh)

ALJ administrative law judge (US)

APA Administrative Procedure Act 1946 (US)

ARC Administrative Review Council (Australia)

BDRA Births and Deaths Registration Act (Malaysia)

BORO Bill of Rights Ordinance (Hong Kong)

CAT Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment, 1975

CFA Court of Final Appeal (Hong Kong)

CFI Court of First Instance (Hong Kong)

CG caretaker government

CLTPA Criminal Law (Temporary Provisions) Act (Singapore)

CPR Civil Procedure Rules (UK)

CRC Convention on the Rights of the Child

DG director-general

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EU European Union

FAAA Fair Administrative Action Act 2015 (Kenya)

FOIA Freedom of Information Act 2000 (UK)

GATT General Agreement on Tariffs and Trade

GNI gross national income

HCD High Court Division (Bangladesh)

HKSAR Hong Kong Special Administrative Region, China

HRA Human Rights Act 1998 (UK)

HRC Human Rights Committee

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and Cultural Rights

ISA Internal Security Act
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JAKIM Jabatan Kemajuan Islam Malaysia (Islamic Development Department)

JAWI Federal Territories Religious Department (Malaysia)

JP Justice of the Peace

JSC Judicial Service Commission (Kenya)

KADU Kenya African Democratic Union

KANU Kenya National African Union

MDA Misuse of Drugs Act (Singapore)

MHA Ministry of Home Affairs (Singapore)

MP member of parliament

NGO non-governmental organization

NRD National Registry Department (Malaysia)

NZ New Zealand

NZBORA New Zealand Bill of Rights Act 1990

OECD Organisation for Economic Co-operation and Development

PAJA Promotion of Administrative Justice Act 3 of 2000 (South Africa)

PAP People’s Action Party (Singapore)

PAS Parti Islam se-Malaysia

PIL public interest litigation

POAS Principal Officials Accountability System (Hong Kong)

PP public prosecutor

PRC People’s Republic of China

QC Queen’s Counsel

ROC Court of Session Rules (Scotland)

SIS Sisters in Islam (Malaysia)

SJC Supreme Judicial Council (Bangladesh)

SOE state-owned enterprise

UDF United Democratic Front (South Africa)

UDHR Universal Declaration of Human Rights

UK United Kingdom of Great Britain and Northern Ireland

UNECE United Nations Economic Commission for Europe

UNHCR United Nations High Commissioner for Refugees

US, USA United States of America

USC University of Southern California

VCAT Victorian Civil and Administrative Tribunal (Australia)

VOC Vereenigde Geoctroyeerde Oost-Indische Compagnie (Dutch East India

Company)

WTO World Trade Organization

liv List of Abbreviations

www.cambridge.org/9781108481571
www.cambridge.org

